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WASHINGTON LAW REVIEW
AND
STATE BAR JOURNAL
VOLUME 22 NOVEMBER, 1947 NUMBER 4
ANNUAL MEETING
The 1947 meeting of the Washington State Bar Association was
held on October 29 and 30 at Bellingham, under the presidency of Mr.
A. J. O'Connor of Wenatchee, and under the sponsorship of the Skagit
and Whatcom County Bar Associations.
The new officers chosen for the present year are:
President: Richard S. Munter of Spokane, Washington
Secretary and Treasurer- Edward R. Taylor of Seattle
Board of Governors:
2nd Congressional District-Clarence J. Coleman, Everett
3rd Congressional District-Thomas L. O'Leary, Olympia
4th Congressional District-John Gavin, Yakima
5th Congressional District-Harold W Coffin, Spokane
6th Congressional District-Cyrus Happy, Tacoma
The convention was opened with a joint meeting of the Washington
State Bar Association and Superior Court Judges' Association. The
Reverend Father Linden, President of Gonzaga Umversity, delivered
the irvocation. An address of welcome was then given by the Honor-
able Arthur Howard, Mayor of Bellingham, and by Mr. Richard V
Welts of Mt. Vernon. A reply to the addresses of welcome was made
by Mr. Thomas L. O'Leary
The meeting then started its formal session with the report of the
President on the activities of the year of his incumbency
Report of President O'Connor on the Association
Activities during the year 194647
Ladies and Gentlemen, I believe it is the practice to have a report
from the president covering generally the progress of the Association
and the Board of Governors made during the preceding year. The
difficulty of such a report is that it largely involves reciting matters
that you all pretty well know, so that instead of going into detail I will
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attempt briefly to hit the one or two or three things that have prm-
cipally marked the year. Mr. Welts has already commented on the fact
that through the work of many outstanding members of this Associa-
tion the American Bar Association is bringing its meeting to this state
for the next year. We deem that quite an achievement. It will bring
leaders of the profession from all over the nation to our state and it is
a credit to the bar of this state to have that meeting. And all credit is
due to the men of this Association who have labored so much and so
well and so successfully in that pursuit.
I would like to touch briefly on the question of admissions to the
bar. As I think you all know that during the year the Supreme Court,
on the recommendation of the Board of Governors, has changed the
rules pertaining to attorneys practicing in other states being admitted
to practice in this state. We no longer have admissions by motion, but
such attorneys who apply are now by the rule required to take an
attorney's examination that is different from the general examination,
a one-day examination instead of a three-day examination, and it is
calculated to cause attorneys from other states who night want to be
admitted to study and inform themselves on the laws of this state before
they submit themselves for admission, rather than being admitted on
motion and hoping to inform themselves later. That rule was adopted
about two or three months ago. There has only been one examination,
in which only one applicant presented himself. We determined yester-
day that he had passed the examination, so the record to date is one
hundred per cent. What it is in the future remains to be seen.
I may say briefly, too, the Association now comprises approximately
2500 members; the admissions during the calendar year, some by
motion in the early part of the year, before the new rule was in, but
through two examinations that have been had in January and July, will
total approximately one hundred new members admitted to the Asso-
ciation. As I say, we have approximately a membership of 25oo, and
that is not an undue increase, thinking in terms of the average increases
that occur year after year and of the losses by death and withdrawals
that it has to make up.
The other item of interest during the year has been the introduction
of the State Bar News. That is a project that has been under consider-
ation by the Board of Governors for some time, but it has-been success-
fully launched this year. We hope successfully It is designed to be a
news medium for the members of the Association and the press. When
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I say it is successful, the compliments to the editors have been very
nice so far, and the interest of all the members in the Association in
making suggestions and making that Bar News a success is solicited.
As you know that publication does not supersede the Association's
participation in the LAW REv Ew by the university in which the Asso-
ciation cooperates with the LAW REviEw The LAW RzVIEW still
continues to be the official publication joined in by this Association,
and, as I say, the Bar News is intended to supplement it. I think you
all know it, but it may be of interest, the Association has opened a new
office in Seattle, 5oz Third Avenue, and has very nice quarters there.
All members of the bar can make use of the facilities there, and you are
invited to drop into those offices. So much for a resume on what might
be commented on for the year.
A subject I believe worthy of the early consideration of our State
Bar Association is the matter of an administrative procedure code for
the State of Washington. Briefly, I wish to present the question
whether this Association should sponsor and present to the next legis-
lature a proposed administrative procedure act governing procedure
before state administrative officers and boards.
The Administrative Procedure Act adopted by Congress in 1946,
which governs administrative procedure of all agencies of the United
States, is acclaimed as being an outstanding achievement in construc-
tive legislation. The reason for such acclaim is of course not difficult
to ascertain. The multiplication of such agencies and the growth and
enlargement of the field of authority of federal administrative agencies
posed an ever enlarging impact on the people and the property interests
affected that fell under the jurisdiction of any particular agncy The
.impact was not incidental or trivial, it was direct and often far-
reaching.
Many of the statutes creating an agency do not limit the agency
determinations and findings to being prima facie correct, but go to the
extent of providing that the agency determination of the facts shall be
conclusive on the courts in any review proceedings. Many such statutes
do not even specifically provide for any court review, and to the courts
was posed the subject of how far, if at all, constitutional or other rights
of the individual or property owner gave or retain to the courts the
right to review such administrative determinations.
There was presented the unique situation that in addition to the
three constitutional departments of executive, legislative and judicial
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branches of the government there was superimposed a fourth branch
admimstermg all three functions. Moreover, the executive function
with its delegated power to investigate and prosecute violations, carried
the right to determine liabilities and responsibilities of the individual
involved, and presented the difficult situation of an agency acting as
prosecutor and judge in the same matter.
Federal agencies, with a variety of delegated administrative func-
tions, multiplied to the point that their enumeration by name would
be exhausting. State administrative agencies and boards while less
numerous are not less comprehensive in their combined scope, on the
state level, as to the cross section of the citizenry affected by their
authority
As agencies multiplied, one of the early necessities that developed
was that there should be some official place that the public could at
least find the regulations that were to control, conduct and fix rights
and liabilities. As pertains to federal agencies this was resolved by
requiring publication in the Federal Register On the state level we
still lack availability of such information, except as a particular agency
involved elects to pamphlet or publicize its own regulations.
To be able to find the law was only the beginning. The variety of
governmental controls that were so delegated were increased and the
variety of administrative powers, affecting as they do an ever enlarging
number of the public, led to considerable appeal, or call it wishful
hoping, for the restriction and curtailment of such agencies and the
broad authority delegated to them.
Today we are past the point that, either on the national or state
level, can we expect any material reduction of either the number of
such agencies or limitation of the scope of the government functions
exercised under such delegated powers. Administrative law, with all its
developments, has become a separate title for the law publishers and
a special subject for the law schools. The practicing lawyer who would
entirely exclude from his practice all matters that are affected by
administrative law and the rules and procedure of all administrative
agencies would indeed have to consider himself a specialist, and that
in a very peculiar sense of the word. Half informed might be a better
designation.
Therefore, since we now have and will have administrative agencies
with us as part of our system of law and government, it was inevitable
that some over-all requirement should be developed to govern the
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actions of administrative agencies or boards. On ;he national level
this has been achieved m the Federal Administrative Act. I believe
that sooner or later we must and will develop a similar act pertaining
to state agencies.
We all know that the common law procedure with its special form
of actions evolved into the court procedure statutes that now govern
the exercise of jurisdiction and procedure in our courts. Until the
adoption of the Federal Administrative Procedure Act, the formulation
of procedure law pertaining to administrative agencies was having its
evolution in court decisions construing the authority delegated under
first one and then another statute, and construing the scope or limits
of the exercises of the delegated power and determining the right of
the individual to appeal or seek court review of the determinations by
which he was affected. The Federal Procedure Act is largely a codify-
ing statute of the law developed in these decisions.
As to the provisions that would be contained in a state administra-
tive act, a brief summary of the Federal Act is the most effective
presentation of the type of state statute that might be presented for
consideration of the legislature. The Federal Act contains only twelve
sections. The subdivisions of the act are definitions, public informa-
tion, rule making, adjudication, ancillary matters, hearings, decisions,
sanctions and powers, judicial review, examiners, and construction
and effect.
The section on definitions defines such terms as rule, rule making,
order, adjudication, license and licensing, sanction, relief, and contains
a definition of what constitutes an agency proceeding.
The third section deals with the-publicity required to be given by
each agency covering the publication of the rules it promulgates and
the orders 'it makes, to the purpose that such rules and orders may be
available for the public information and its orders open to public
inspection.
The next section of the Federal Act prescribes a method of exercising
the agency rule-making power. It requires publication of notice of the
rules proposed to be adopted and of the time and place of hearing
thereon. It provides the right of interested persons who may be
affected, to be heard. It also gives the right to interested persons to
petition for the issuance of an amendment to or the repeal of any rule.
The next three sections deal with the determination, or adjudications,
that a given agency is authorized to make. These sections provide the
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notice to be given, the right to present testimony, the procedure of such
hearings, the separation of the functions of agency hearing officers or
boards charged with making determinations from the investigative or
prosecuting officers. They provide the right to be represented by coun-
sel, the right of cross-examination and similar pertinent matters.
Section 8 governs the entry of orders adjudicating matters that have
been heard, and provide such matters as the requirement of making
findings and conclusions, and requires such findings to be supported
by the evidence that has been properly received and considered.
The following section, the important section governing judicial
review, grants the right of all parties to court review of agency pro-
ceedings, except in cases where the statute creating or governing such
agency "precludes judicial review" or "agency action is by law com-
mitted to agency discretion." The subdivision of this section providing
"Scope of Court Review" is highly important as to putting in statutory
form the law that has developed from many but not always uniform
court decisions. It specifically coordinates the exercise of administra-
tive authority to our constitutional separation of the function of
executive, legislative, and judicial powers, but at the same time respect-
ing such powers of the legislature as that of making the findings of
fact of an agency conclusive, in the absence of arbitrary or capricious
abuse. This subsection reads:
"SCOPE OF REVIEW-So far as necessary to decision and where presented
the reviewing court shall decide all relevant questions of law, interpret consti-
tutional and statutory provisions, and determine the meaning or applicability of
the terms of any agency action. It shall (A) compel agency action unlawfully
withheld or unreasonably delayed; and (B) hold unlawful and set aside agency
action, findings and conclusions found to be (1) arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law; (2) contrary to constitu-
tional right, power, privilege, or mununity; (3) in excess of statutory jurisdiction,
authority, or limitations, or short of statutory right; (4) without observance of
procedure required by law; (5) unsupported by substantial evidence in any case
subject to the requirements of sections 7 and 8 or otherwise reviewed on the
record of any agency hearing provided by statute; or (6) unwarranted by the
facts to the extent that the facts are subject to trial de novo by the reviewing
court. In making the foregoing determinations the court shall review the whole
record or such portions thereof as may be cited by any party, and due account
shall be taken of the rule of prejudicial error."
If the achievement of the adoption of the Federal Act, which has
been so widely acclaimed as outstandingly constructive legislation
belongs to its sponsors in the Congress, the credit for years of work in
the formulation of such a statute belongs to the American Bar Asso-
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ciation. Incidentally, the American Bar Association is also now en-
gaged in studying and developing a model state administrative pro-
cedure act, which may become available for consideration and study
by interested parties in the field of state administrative agencies.
Without any attempt to make a list of the state administrative
agencies exising in this state that are invested with either or both rule
making power or adjudication functions, it willl be sufficient to state
that the respective statutes setting up various admimstrative agencies
do not in many cases provide the detailed administrative procedure
under wich the agency will acquire jurisdiction, and the method of
proceeding with its investigations, hearings and determinations.
For example, the Department of Public Works statutes governing
the transportation division have jurisdiction to fix public carrier rates,
and the Public Utility Divisions having jurisdiction over other public
utilities are quite comprehensive in delineation of their required notices,
hearings and provisions for appeal to the courts.
Many other statutes are much less comprehensive in charting the
essential requirements of agency action.
An outstanding example of an agency misconstruction of its authority
and procedure was presented in tins state within the past two years in
connection with the administration of the statute creating the Indus-
trial Welfare Commission, authorized to determine the standard of
wages and conditions of labor for women and minors. The authority
of that commission is now vested in a committee of officers within the
Department of Labor and Industries known as the Industrial Welfare
Committee. This statute provides for the committee calling a confer-
ence in any particular occupation or industry composed of an equal
number of representatives of employers and employees, who are
charged with making recommendations upon which the committee may
proceed to make obligatory wage and other orders affecting women and
minors employed in that particular industry
The Industrial Welfare Committee apparently decided that a state-
wide inclusion of all industries would be more expedite than the statu-
tory conference for each industry, and started out on the proposal of
such an all-inclusive conference. Then it promptly abandoned that
start; and apparently on the thesis that the conference findings and
report would not essentially be binding on the Welfare Committee, the
committee dispensed with the conference and proceeded to hold a
three-day hearing in an Olympia theatre. At this hearing held to take
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relevant evidence anyone could speak, not one was sworn, and no one
could cross-examine any speaker. The result was something of a
"Town Meeting of the Air" minus the presiding voice of Mr. Denny,
but nevertheless this hearing became the basis of and resulted in a
single state-wide modification of all the then current women minimum
wage orders in the respective industries.
As an example of the far-reaching effect of liabilities created by an
administrative agency order, this order is a good example of the persons
and business interests that may be very materially affected by a single
agency order. The state-wide order so promulgated was contested in
the Thurston County Superior Court where it was declared void, and
it is my opinion that the whole agency proceeding that was so had might
well have not been so attempted if we had then had in this state an
admistrative procedure code or statute along lines of the Federal Act.
It would too far extend the comments I have made to enumerate
various state agencies which would be required to look to such a pro-
cedure code as governing their respective activities. The procedure
code would supplement each existing agency delegation statute by
reasonable overriding requirements, but without repealing the particu-
lar provisions of the statute under which an agency is administering its
delegated duties. It is sufficient to state that if the suggested early
consideration of such a code has enough merit, the administrative law
committee or any other committee of this Association that undertakes
the project, will find it necessary to correlate such an act to the many
existing agency creating statutes. In this state the duties of the numer-
ous state boards and commissions that came into existence prior to the
year 192 I, were in that year, under the enactment designated "Admn-
istrative Code," allocated to various executive departments of the state
under respective officials designated as department directors. At the
present time much administrative authority is directly delegated to
sub-departments and may be independently exercised by others than
the director of the department. Exactly along what lines a procedure
code could best be adapted to our state law involves much more than
taking intact or briefly revising a statute such as the Federal Statute.
The Federal Statute was the subject of ten years of preliminary work,
and its complete legislative history is available through the Government
Printing office as Senate Document 248 of the 79th Congress. The
Federal Act ably charts a workable program of administrative pro-
ceaure, ana its legislative history with all the alternate suggestions
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proposed and considered is worth reading and the study of all who are
interested in any suggested state legislation along similar lines.
Thank you.
Report of State Delegate to the National Bar Association,
by Mr. Richard V. Welts
The House of Delegates of the American Bar Association is made
up, outside of the officers and the Board of Governors and the like, of
representatives from your state associations and city associations
throughout the country In addition to that the man known as the
state delegate is the one who is chosen from the respective states by
those in that state who are members of the American Bar Association
only That is, those who belong to the American Bar Association here
in Washington choose the man who is known as the state delegate to
represent them in the House of Delegates. That man, as you know, is
Will McLaren. That group chooses the members of the Board of
Governors and it chooses a president for the A. B. A.
There are the voting delegates, and the other delegates, such as I
happen to be as your representative, who vote on the matters within the
house, other than the election of officers. A great deal of progress, I
believe, from the standpoint of the State of Washington, has been
accomplished since the report made a year ago. As you know, and as
was disclosed then, we were making an effort to get the convention of
the American Bar Association in the State of Washington at Seattle.
That job has been accomplished and the convention in 1948 of the
American Bar Association will be held in Seattle. That is a tremendous
undertaking. The lawyers of the outside counties throughout the state
are being called on and will be called on for some help in connection
with the financing of that tremendous undertaking and I am sure that
we will all join in and do what we can gladly and willingly to the end
that the convention in 1948 will be a tremendous success.
There is great enthusiasm throughout the country on the part of the
lawyers in coming to the Pacific Northwest. We must remember that
many of them have never been here before, and for others there has
been a span of years in between and they are anxious to come back.
The opportunity is ours, which we must accept and perform in seeing
that this great delegation of men and women from all parts of the
United States have an excellent time and have an opportunity of seeing
what we have to offer in the Pacific Northwest. It is a big undertakmg,
